
(Amended:  3/3/14) 
AGENDA 

CITY COUNCIL MEETING 
March 4, 2014 

 
1. Approval of Minutes – February 18, 2014  
 
2. Approval of Claims 

 
Anyone desiring to view the Open Meetings Act may do so.  The document is 
available for public inspection and is located on the south wall of the City Council 
Chambers. 

 
The City Council may go into closed session to discuss certain agenda items to 
protect the public interest or to prevent the needless injury to the reputation of an 
individual and if such individual has not requested a public hearing. 

 
3. Proclamation:  March as “Problem Gambling Awareness Month” 

 
4. Action on Change Order No. 2 in the Amount of $3,723.50 for the Chief’s Way 

Sanitary Sewer Project – Robert Woehler & Sons 
Construction 

 
Background:  Woehler and Sons is the general contractor for the gravity flow 
sanitary sewer extension project that runs across Highway 35 and then west 
along Chief’s Way.  The design and construction bid documents called for the 
sewer to be bored north and south under Highway 35, but the bid documents 
prepared by the engineer failed to show an east/west high pressure natural gas 
transmission line on the south side of Highway 35.  In the pre-construction 
meeting no representative of the gas company attended and no mention by the 
engineer or anyone else of the presence of the natural gas line are shown in the 
engineer’s official minutes of that meeting.    
 
When Woehlers called Underground Hotline to have all the utilities located at 
the start of construction, the natural gas line was marked by the gas company 
and became known to Woehlers.  The gas company was unable to determine the 
depth of the gas transmission line because it had been bored very deep under 
Logan Creek, and the “as-built” plans for the gas line installation were not 
detailed enough to determine the depth at the site of crossing of the sewer line.   
 
The engineer did not consider the presence of the natural gas line in the design 
or bidding out of the gravity flow sewer.  The boring contractor hired by 
Woehlers to install the sewer line under the highway wouldn’t and couldn’t 
bore the hole until they knew where the existing high pressure gas line was 
located, so they had to “pot-hole” a hole down at the site where the sewer line 
and gas line crossed.  They found the gas line down 15 feet.  By luck, the sewer 
line was determined to just miss the gas line and be slightly above. The 
importance of that luck is demonstrated by the old saying that it flows down 
hill.  We simply can’t make low spot or a hot spot in the construction of a 
continuous grade gravity flow sewer, or raw sewage will always stop there.   
 



Woehlers submitted Change Order No. 2 as a request to be compensated for the 
unexpected cost to “pot-hole” the site to make sure the sewer would miss the gas 
line.  Olsson Associates, the engineer, rejected CO #2 on the basis that doing 
locates during construction is a normal cost.  Because of the OA rejection of 
CO#2, it was never brought to the Council agenda for action. 
 
Woehlers have argued that the specific cost to “pot-hole” for the gas line was an 
unexpected cost to find an unknown depth that would have been added to the 
bid by every contractor if the presence of the gas line had been made known in 
the bid documents.  Contractors rely on the bid documents to show the presence 
of all utilities so the contractor knows to allow for cost when bidding.  If depth 
is in question, then it should be noted in the bid document that “pot-holing” is 
the responsibility of the contractor and all bidders can bid accordingly. 
 
Our construction contract with Woehler and Sons provides for the contractor to 
demand mandatory arbitration of disputes if there is an impasse and the City 
must enter into arbitration and choose an outside attorney from a list of selected 
neutral attorneys for the arbitration process.  Woehlers have exercised that 
option to require mandatory arbitration, and we have received notice that we 
must comply. 
 
Recommendation:  The recommendation of Amy Miller, City Attorney, and 
Lowell Johnson, City Administrator, is to approve payment of Change Order 
No. 2 for the following reasons:   
 
1.) To avoid the legal cost of arbitration which would significantly be higher 

than $3,723.50. 
2.) The City would have paid some cost to “pot-hole” to locate the gas line 

either way, whether it was properly noted in the bid document as a cost of 
construction or after the fact as it is being presented now. 

3.) The design engineer also has some responsibility in this issue from its 
failure to discover the gas line and include it in the design and bid 
documents which may have resulted in a lesser cost, and we will submit an 
invoice for partial reimbursement from them. 

 
5. Action on Change Order No. 3 in the Amount of $2,710.05 for the Chief’s Way 

Sanitary Sewer Project – Robert Woehler & Sons 
Construction 

 
Background:  The design and construction bid documents called for the sewer 
to be bored north and south parallel to Industrial Road on the north side of the 
highway, but the bid documents prepared by the engineer failed to show the 
existence of an underground American Broadband line that the sewer had to 
cross.  In the preconstruction meeting, there was no mention by the engineer or 
anyone else of the presence of the ABB line as shown in the engineer’s official 
minutes of that meeting.    
 
Woehlers called Underground Hotline to have all of the utilities located at the 
start of construction.  A Century Link phone line was marked in the area by the 
Century Link locator who also mentioned the presence of a nearby ABB line.  
Woehlers contacted ABB to do a special locate, but ABB was not immediately 



aware of the presence of their line.  ABB requested the contractor to stop work 
while they located their line.  ABB locators verified the presence of their phone 
line there, but were not able to get a reliable locate, so ABB told the contractor 
to bore through and ABB would stand the cost if their phone line was hit.  The 
boring machine missed the ABB line, but the boring contractor, Horizontal 
Boring, has billed Woehlers $2,031 for unexpected down time due to ABB’s 
request to stop work and the inability of the phone company to locate their line. 
 

 Recommendation:  The recommendation of Amy Miller, City Attorney, and 
Lowell Johnson, City Administrator, is to approve payment of Change Order 
No. 3 to avoid the legal cost of arbitration, which would be significantly higher 
than $2,031.  None of this is a legitimate cost of the City of Wayne, and we are 
confident we would prevail in the arbitration process.   However, it will be less 
costly to submit to ABB and Horizontal for reimbursement directly. 

 
6. Action on Recommendation from the LB840 Sales Tax Advisory Committee on 

a Request by Ken Jorgensen for a $250,000 Loan to 
Build a Sports Bar and Bottle Shop  

 
Recommendation:  The loan request details are attached as considered by the 
Sales Tax Advisory Committee.  The recommendation of the Committee is to 
approve the loan. 

 
7. Action on Recommendation from the LB840 Sales Tax Advisory Committee on 

a Request by Pat Garvin (Innovative Protectives, Inc.) 
for a $40,000 Loan to Rebuild a Shop and Storage 
Building Destroyed by the Tornado 

 
Recommendation:  The loan request details are attached as considered by the 
Sales Tax Advisory Committee.  The recommendation of the Committee is to 
approve the loan. 

 
8. Adjourn as Mayor and City Council and Reconvene as Board of Equalization 

 
9. Public Hearing: Assessments for Street Improvement District No. 2013-1 

(Milo Drive) Advertised Time: 5:30 p.m. 
 

Background:  The City of Wayne created the Milo Drive Street Improvement 
District to construct the street and install the utilities at the request of the 
developers.  The developers (the property owners abutting the Milo Drive right-
of-way) had 30 days to object to the district creation and kill the district.  They 
did not object, an engineer was hired, and the project was designed and built 
according to the specifications approved and bid out by the City Council. The 
costs of the intersection and water and sewer connections under the highway 
were determined to be costs of the City by agreement.  The costs of the paving, 
water and sewer along the fronts of the lots are assessable to the property 
owners.  The Street Improvement District created by the City of Wayne is a 
separate legal entity from the City and stands on its own to budget for funding, 
construction, and reimbursement through assessments to the lots.  

 



This hearing provides an opportunity for the public and for the abutting 
property owners to question or object to the allocation of the costs to the lots 
and to the City by the engineer.  Attached is the allocation of construction costs 
for your review.  

 
10. Resolution 2014-20: Approving Assessments in Street Improvement District 

No. 2013-1 (Milo Drive) 
 

Recommendation:  The recommendation of the project engineer is to approve 
the assessments as presented. The recommendation of Lowell Johnson, City 
Administrator, is to approve the same, with the exception of Line 33X.  My 
recommendation is to reduce the total $5,805 allocation down to $2,902.50 to the 
property owners for extra construction work to re-excavate the sewer main and 
install four wyes after they failed to be included in the bid documents which 
created an extra cost. The engineer paid the remobilization cost for the 
contractor to come back to the site to dig up and install the wyes to connect to 
the lots.  However the property owners have challenged the amount of the cost 
still being billed to them, and my recommendation is to allocate half of the 
$5,805 extra cost to the engineer and collect it through the City.  

 
11. Adjourn as Board of Equalization and Reconvene as Mayor and City Council 

 
12. Resolution 2014-21: Accepting Bid and Awarding Contract on the “Highway 

15 & 10th Street Intersection Project” (Subject to the 
Project being approved by the Nebraska Department of 
Roads) 

 
Background:  This work will complete the 10th Street Project by widening 
Highway 15 and 10th Street to three lanes as they approach the intersection.  
The apparent low bidder is Woehler and Sons.   

 
Recommendation: One lane of the project is on the State highway.  Due to a 
timing issue with the Nebraska Department of Roads review process, they will 
likely take longer than the next Council meeting to approve the apparent low 
bidder.  The Recommendation of Joel Hansen, Street Superintendent, and 
Lowell Johnson, City Administrator, is to approve the apparent low bidder, 
subject to final approval by the Nebraska Department of Roads 

 
13. Resolution 2014-22: Accepting Bid and Awarding Contract on the Relocation 

of Ball Fields, the Reconstruction of the Infields and the 
Creation of Common Space between the Fields at the 
Summer Sports Complex Project 

 
Background: Alex Koch and Nancy Braden have been working with EMC, our 
insurance carrier, to restore the sports complex after the tornado damage.  As 
the original fields were laid out, there was no safety clearance area for foul balls 
between the north and south fields as there was between the east and west 
fields.   This additional alternative work would spread the fields north and 
south. 

 



Recommendation:  This concept was discussed earlier by the Mayor and 
Council, and after review, was designed, bid out and is recommended by the 
Wayne Recreation and Leisure Services Commission.    The bid information is 
in this packet for your review. 

 
14. Update on Summer Sports Complex Project 

 
Background:  There is a lot more work to do at the complex, and I have asked 
Alex to update you again about what he and the Recreation Commission and 
the baseball and softball associations are planning. 

 
15. Resolution 2014-11: Approving the Giese Second Addition Preliminary and 

Final Plat 
 

Background:  This action is required for us to carry out the Council’s 
commitment to a TIF agreement with Mid Plains Grain to consolidate the 
former Michael Foods’ grain elevators into one site with expanded capacity and 
to provide the legal description to sell two parcels of city-owned property south 
of Hank Overin Field to Mid Plains for the expansion.  This action was tabled at 
the lasts Council meeting because three Councilmembers were absent and a 
fourth declared a conflict of interest, thereby leaving an insufficient number of 
votes to approve. 

 
Recommendation:  The recommendation of Lowell Johnson, City 
Administrator, is to approve the Resolution to help mitigate the costs of this 
demolition and consolidation project.  

 
16. Ordinance 2014-5: Restructuring the Community Development Agency to a 

Community Redevelopment Authority (Second Reading) 
 

Background:  This action harmonizes the appointments of the new CRA board 
to the Nebraska Statutes.  The CRA meets in the City Council room at 4:00 p.m. 
every last Tuesday of the month.  

 
17. Ordinance 2014-6: Annexing Certain Real Estate to the City of Wayne and 

Extending the Corporate Limits in the Northeast 
Quadrant of the City of Wayne to Include said Real 
Estate  

 
Background: This Ordinance failed to pass by a 4 to 5 vote at the last Council 
meeting.  This Ordinance is placed back on the agenda by the Mayor at the 
request of a Councilmember who voted in the majority at the last meeting.   It 
must be introduced by a motion to reconsider the Ordinance.   Annexation of 
this area, with or without the Pacific Coast property, is required before Items # 
21 and #22 on this agenda can be considered.  

 
18. Ordinance 2014-7: Annexing Herman Commercial Subdivision  

 
Background:  We have received a request from the developer to annex this 
subdivision which abuts the Wayne city limits at Prime Stop on Centennial 



Road North.  City Code and State Statutes require only Council action when 
there is a request to annex by the developer. 

 
19. Ordinance 2014-8: Amending Wayne Municipal Code Sec. 2-232 

Establishing Annual Salary for Mayor and 
Councilmembers  

 
Background:  Current compensation for elected officials is $4,500 annually for 
Mayor and $3,000 annually for each Councilmember.  Any change in 
compensation cannot take affect for that Council approving the change, and 
cannot take affect until after the next general election.   The Mayor’s intent is to 
review the option to keep the base the same and add a per diem of $25/hr ( 3/hr 
a day limit) for anything outside of council meetings, budget sessions, and 
retreats, or just a flat change in the base, or a combination of both. 
 
Recommendation:  This is the discretion of the elected officials, and there is no 
staff recommendation 

 
20. Resolution 2013-129: Making Findings and Declaring Portions of the City of 

Wayne to be Blighted and Substandard Pursuant to the 
Nebraska Community Development Act — Industrial 
Drive East Area 

 
Background:  This study was completed to be prepared to offer Tax Increment 
Financing incentives to Pacific Coast or a subsequent business that may locate 
on the property.  The area in the blight study also includes the Woehler and 
Sons’ property that has a recommendation below from the CDA to approve a 
TIF MOU to enter into negotiations for a TIF redevelopment agreement. 
 
Recommendation:  The recommendation of Lowell Johnson, City 
Administrator, is to approve the blight study to preserve for the Community 
Redevelopment Authority and for this Council and future Councils the option 
to offer Tax Increment Financing to prospective companies recruited to locate 
on the PFC property and also to assist a local company in a business relocation 
to resolve a neighborhood conflict at their current location. 

 
21. Resolution 2014-5: Approving Memorandum of Understanding with Robert 

Woehler & Sons, Inc., to Enter into a Tax Increment 
Financing Agreement for Site Preparation and New 
Construction 

 
Background:  This agreement has been requested by Woehler and Sons to help 
defray the cost of relocating their existing business and extensive site grading.  

 
Recommendation:  The recommendation of the Community Development 
Agency is to approve the Memorandum of Understanding. 

 
22. Ordinance 2014-2: Amending Section 78-126 Prohibited Parking; Northeast 

Quadrant of the City; Section 78-128 Prohibited 
Parking; Northwest Quadrant of the City; Section 78-
130 Prohibited Parking; Southeast Quadrant of the 



City; and Section 78-132; Prohibited Parking; Southwest 
Quadrant of the City (Third and Final Reading) 

 
Background:  This action only harmonizes the existing street signage with 
existing city parking ordinances. Future on-street parking proposals will be 
considered at later Council meetings. 

 
23. Resolution 2014-23: Approving Memorandum of understanding with 

Southwest Renewables, Wakefield, Northeast Public 
Power, and South Sioux to authorize the City 
Administrator to negotiate a contract for production 
and delivery of power from a 25 MW renewable fuel 
plant to be constructed in Dakota County  

 
Background:  One of the advantages of the Big Rivers Contract for wholesale 
power is that we reserved the option to buy up to 15% of our wholesale power 
each year (this is in addition to the 17% of hydro power we already contract 
from WAPA – the federal Western Area Power Administration that owns the 
power dams on the Missouri River) from a renewable source.  We have been 
looking at two main options to purchase renewable power from:    
 

 Southwest Renewables, which is proposing a 25MW power plant in Dakota 
County that would burn pelletized garbage; and  
 NextEra Energy which generates wind turbine power. 

 
South Sioux, Northeast Nebraska PPD, Wakefield and Wayne are discussing a 
power purchase agreement with Southwest for renewable energy generated at a 
Dakota County renewable fuel generator. Southwest has asked us to sign the 
attached MOU to indicate interest by the elected officials and not just the staff 
before they retain engineering services to develop details of the proposal. The 
purpose of the MOU is to find out who is interested in moving forward in the 
discovery process, but is not binding and does not create a cost obligation for 
the City of Wayne.   
 
This Southwest proposal would fill the 15% renewable energy allowed in our 
Big Rivers Contract so we continue to explore both this proposal and the wind 
turbine proposal below, but in the end, we can only contract with one because of 
the Big Rivers limitation.   When the Big Rivers contract ends in 2026, we will 
be able to contract for any amount of renewables or other power source we 
want, without restriction, while using our power plant as backup. 
 
Recommendation:  The recommendation of Lowell Johnson, City 
Administrator, is to approve the MOU if you are interested in continuing to 
explore this option. 

 
24. Action to authorize the City Administrator to Negotiate a 25-year Power Purchase 

Agreement for Production and Delivery of Wind Power  
 

Background:  This is a follow-up of the wind turbine proposals we looked at last 
November and delayed during the deliberations on giving notice to reduce to 
NPPD.  Our contract with Big Rivers allows Wayne to purchase up to 15% of 



our wholesale power each year from renewable resources.  Todd Hegwer and I 
have been working with NextEra on a Power Purchase Agreement with a 25 
year fixed price guarantee.   
 
The proposed price range is better than both NPPD and Big Rivers current 
pricing and can still be locked in for 25 years.  I have reached a point in the 
discovery and negotiations process that I need approval from the Mayor and 
Council before continuing.  Further negotiations will likely require us to sign a 
non-disclosure agreement to proceed and an agreement with Todd for his 
professional services to evaluate the contract on our behalf.  That professional 
services agreement would require Council action to approve.  
 
The actual wind power price is still under discussion and is requested to be kept 
confidential by city staff and elected officials, but it is significantly less than the 
power cost in the Wayne Wind LLC PPA approved a few years ago. 
 
Recommendation:  The recommendation is to authorize staff to continue to 
negotiate a draft PPA if you are interested in pursuing this option.  

 
25. Resolution 2014-24:  Approving Memorandum of Understanding with Pollina 

Corporate Real Estate Inc., to Solicit Investors for the 
Development of the Renewable Fuel Plant to be 
constructed in Dakota County 

26. Adjourn 
 
APPROVED AS TO FORM AND CONTENT: 
 
 
_____________________________________ 
Mayor  
 
 
_____________________________________ 
City Administrator  
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