
AGENDA 
CITY COUNCIL MEETING 

May 6, 2014 
 
1. Approval of Minutes – April 15, 2014  
 
2. Approval of Claims  

 
Anyone desiring to view the Open Meetings Act may do so.  The document is available for 
public inspection and is located on the south wall of the City Council Chambers. 

 
The City Council may go into closed session to discuss certain agenda items to protect the 
public interest or to prevent the needless injury to the reputation of an individual and if such 
individual has not requested a public hearing. 

 
3. Action on Application of Andrew Scholl for Membership to the Wayne Volunteer Fire 

Department  — Phil Monahan, Fire Chief 
 

Background:  Andrew has been a cadet with the Wayne Fire Department. 
 

4. Action to Consider the Hiring of Tom Cliff as Pool Manager (He will supervise two sons, 
one who will be a Head Lifeguard and one who will be a full-
time Lifeguard) 

 
Background: The Wayne City Code and State Statutes for Cities of the First Class 
require Council approval for one member of a family to supervise another member of a 
family in the same department. Alex reports that all qualified lifeguard applicants were 
hired, and six of the seven full-time positions have been filled. 
 
Recommendation:  The recommendation of Alex Koch, Recreation Services Director, is 
to hire Tom Cliff as the Pool Manager and allow him to supervise his qualified family 
members who applied. 

 
5. Action on the Bid Received from Chartwells (WSC) to Prepare the Hot Meals as Part of 

the Nutrition Program for the Elderly at the Wayne Senior 
Center (July 1st thru June 30th) 

 
Recommendation: The recommendation of Penny Vollbracht, Senior Center 
Coordinator, and the Senior Center Board is to approve this bid.  It was the only bid 
received. 

 
6. Ordinance 2014-11: Amending Wayne Municipal Code Chapter 26 Civil Service, 

Section 26-81 Created and Section 26-89 Quorum (Third and 
Final Reading) 

 
7. Resolution 2014-35: Approving Land Lease Agreement with Verizon Wireless 

 
Background: Verizon has a need to add antenna capacity in the area for wireless cell 
coverage.  We have agreed on a 75’ x 75’ site in the grass area just east of the First 
National Bank Card Center parking lot and just north of where any future eastward 
extension of 10th Street would be built.  A copy of the lease is attached, but two 
subsequent changes will need to be added to the motion at the Council meeting: 
 



1.) The terms of the lease in paragraphs #3 and #4 will be changed to be “one term of 
15 years with no extensions.” 

2.) Paragraph #12 is eliminated. 
 

8. Resolution 2014-36: Approving Interlocal Agreement to Share Law Enforcement 
Resources between the City of Wayne and the Nebraska State 
Colleges, d/b/a Wayne State College 

 
Background:  This agreement is essentially the same as the expiring agreement with 
WSC and was negotiated by Marlen Chinn and Lowell Johnson representing the City of 
Wayne, and Jeff Carstens representing WSC.  This agreement will also need to be 
approved by the Nebraska State College Board at their May meeting. 

 
9. Public Hearing: To Consider the Planning Commission’s Recommendation in 

Regard to Amending the Wayne Municipal Code, Chapter 90 
Zoning, specifically Section 90-432 Permitted Conditional Uses 
in the B-3 Neighborhood Commercial District.  The applicant, 
City of Wayne, wishes to add this to the code to allow multi-
family dwellings in the B-3 district under certain conditions.  

 
Background:  This item arose from discussion at Council retreat regarding multifamily 
dwellings.  This would allow multifamily dwellings as a conditional use in the B-3 
District which is located primarily along East 7th Street and along the south and west 
perimeter of Wayne State College.  The conditions would be set to allow the Zoning 
Administrator to approve the use within the City Code the same as currently exists in 
the B-2 and R-3 Districts where multifamily dwellings are allowed as a conditional use.  
If this agenda item were approved, then the following two agenda items would need to 
be allowed to fail as they also deal with multifamily dwellings in the B-3 District. 
 
Recommendation:  The Planning Commission recommended to the Council to not 
amend Section 90-432 Permitted Conditional Uses to allow multifamily dwellings in the 
B-3 District as a conditional use. 

 
10. Pubic Hearing: To Consider the Planning Commission’s Recommendation in 

Regard to Amending the Wayne Municipal Code, Chapter 90 
Zoning, specifically Section 90-424 Exceptions in the B-3 
Neighborhood Commercial District.  The applicant, City of Wayne, 
wishes to amend the code to allow multi-family dwellings in the B-
3 district under certain conditions.   

 
Background:  This item arose from discussion at Council retreat regarding multifamily 
dwellings.  This would allow multifamily dwellings as a use by exception in the B-3 
District which is primarily located along East 7th Street and along the south and west 
perimeter of Wayne State College.  The applicant would have to come before the 
Planning Commission and the Council to obtain the permit, and those bodies could 
place specific requirements on each project beyond those set in the City Code.  If the 
Council wishes to approve this agenda item they need to allow the previous agenda item 
to fail. 
 
Recommendation:  The Planning Commission recommended to the Council to not 
amend Section 90-424 Exceptions to allow multifamily dwellings in the B-3 District as a 
use by exception. 

 



11. Public Hearing: To Consider the Planning Commission’s Recommendation in 
Regard to Amending the Wayne Municipal Code, Chapter 90 
Zoning, specifically Section 90-425 Special Conditions and 
Conditions for Granting Exceptions in the B-3 Neighborhood 
Commercial District.  The applicant, City of Wayne, wishes to 
amend the code to set conditions under which multi-family 
dwellings are allowed.   

 
Background:  This would set conditions in the City Code under which a multifamily 
dwelling would qualify to apply to receive a use by exception if the previous agenda item 
were approved.  Those conditions would apply to all projects and could not be waived 
for individual projects.  If the previous agenda item fails, then this one should as well. 
 
Recommendation:  The Planning Commission recommended to the Council to not 
amend Section 90-425 Special Conditions & Condition for Granting Exceptions in the 
B-3 District. 

 
12. Public Hearing: To Consider the Planning Commission’s Recommendation in 

Regard to Amending the Wayne Municipal Code, Chapter 90 
Zoning, specifically Section 90-264 Permitted Conditional Uses in 
the R-3 Residential District.  The applicant, City of Wayne, wishes 
to amend the code to remove multi-family dwellings as a use in the 
R-3 District. 

 
Background:  This item arose from discussion at Council retreat regarding multifamily 
dwellings.  This would remove multifamily dwellings as a conditional use in the R-3 
District.  If that occurred, multifamily dwellings would only be allowed in B-2 and R-4 
Districts.  The intent of the R-3 District, as listed in City Code, is to provide living areas 
within the city where development is limited to high-density concentrations of multiple-
family dwellings and single-family dwellings. 
 
Recommendation:  The Planning Commission recommended to the Council to not 
amend Section 90-264 Permitted Conditional Uses in the R-3 District to remove 
multifamily dwellings. 

 
13. Public Hearing: To Consider the Planning Commission’s Recommendation in 

Regard to Amending the Wayne Municipal Code, Chapter 90 
Zoning, specifically Section 90-710 Parking Regulations.  The 
applicant, City of Wayne, wishes to amend the code to require one-
half of minimum off-street parking requirements for residential uses 
be met on the lot. 

 
Background:  This item arose due to a discussion of multifamily dwellings at a Planning 
Commission meeting and the number of cars parked on the city terrace.  In previous 
discussion, staff had recommended to require the number of parking spaces required 
for multifamily dwellings to be changed from 1.5 per dwelling unit to 1.5 per sleeping 
room.  The Planning Commission and Council changed it to 1 per sleeping room.  The 
City Code, at one time, stated the required parking stalls had to be provided on the lot.  
Over time that was violated as people began to install terrace parking as owner 
occupied housing was converted into rental housing.  Last year the City amended the 
code to allow terrace parking to be used to meet the minimum parking requirements 
with the exception that corner lots could only use one of the frontages for parking.  If 
this item is approved, then we would move back towards previous language by 
requiring half of the required stalls to be on private property for any residential use.  



Many of the newer apartments that were built still would have met this requirement as 
they park half on the terrace and half in the rear off of the alley.  However, the 
apartments built on corner lots have put most of their parking on the terrace except 
where the corner lot extended all the way to the alley. 
 
Recommendation:  The Planning Commission recommended to the Council to not 
amend Section 90-710 Parking Regulations. 

 
14. Public Hearing: To Consider the Planning Commission’s Recommendation in 

Regard to Amending the Wayne Municipal Code, Chapter 90 
Zoning, specifically Section 90-753 Nonconforming Structures.  
The applicant, City of Wayne, wishes to amend this particular 
section to more clearly define it. 

 
Background:  This issue arose from staff trying to interpret the City Code when 
property owners wished to replace an old structure with a new one.  Paragraph (b) 
states that a nonconforming structure may be rebuilt.  Paragraph (c) states that if a 
nonconforming structure is damaged or destroyed, by any means, to the extent of more 
than 60% of its current property tax assessed value, then it cannot be restored unless it 
shall thereafter conform to the regulations.  In the past, the City has allowed property 
owners to rebuild nonconforming structures based upon the first paragraph, provided 
they met the timeframe listed in the second paragraph.  At the time of the Planning 
Commission meeting, we felt these two paragraphs were contradictory to one another.  
After farther discussion with legal counsel, we now believe they are not, but the first 
paragraph should reference the second one for clarity if the 60% rule is to remain in 
effect.  The 60% rule also applies to nonconforming uses.  The rule was most likely 
adopted as a means to transition existing properties to new requirements over time.  
Zoning works on the basis of a Comprehensive Plan.  The Plan is a vision the 
community develops for how they want to see development and growth occur over time.  
The Code is the rules by which that growth and development takes place without taking 
away a use or a building with value until such a time that the use is abandoned for a 
period of time or the building has lost its value to a certain degree.  If these uses and 
structures were grandfathered forever, then growth and development on these 
properties would never meet the vision of the community and those properties would be 
granted certain privileges and rights not available to other properties within the same 
zoning district.  The map functions to determine where various rules apply to allow for 
differences in agricultural, residential, commercial, and industrial uses. 
 
Recommendation:  The Planning Commission recommended to the Council to amend 
Section 90-753 to remove the requirement that once a nonconforming structure is 
damaged to the extent of 60 percent or more of its current property tax assessed value, it 
shall not be restored unless it shall thereafter conform to the regulations for the zoning 
district in which it is located.  After much discussion with legal counsel and further 
review of the intent of zoning, it is the recommendation of City Administrator Lowell 
Johnson and Zoning Administrator Joel Hansen that the Council not amend paragraph 
(c) to remove the 60% rule, but rather amend paragraph (b) to add reference to the 
60% rule to avoid any confusion about the intent of the rule. 

 
15. Ordinance 2014-12: Amending Wayne Municipal Code Section 90-753 

Nonconforming Structures 
 

16. Action to Consider the Request of Dave Headley to Vacate the Half Block Alley between 
Lots 9 and 10, Block 24 of the Original Town of Wayne (Tabled 
from last meeting) 



 
Background:  After review by the building official, Joel Hansen, with legal counsel, here 
is the background on the structure at 110 Douglas Street that was damaged by fire this 
spring.   
 
The house, as it existed in the mid 1980’s, appears to have been a legal conforming 
structure (it conforms because it met all of the setback and height restrictions for the 
zoning district) and a legal conforming use (dwellings were allowed in that zoning 
district).  When the current owner bought the house and converted it into a workshop, 
the City had Zoning Regulations adopted on 10/30/1979 by Ordinance No. 958.  It 
appears the area was still R-2 back then.  Sections 602.02-602.05 list the uses which 
would have been legal back at the time and workshop was not allowed as a primary use 
of the lot.  Section 602.06 stated that all other uses shall be prohibited.  Therefore, a 
non-legal nonconforming use was created when the owner converted the dwelling into a 
workshop. 
 
The City adopted new zoning regulations in 1993 which are in effect today.  At the time 
of adoption, the structure was still a conforming structure (the building met the setback 
and height regulations), but was an unlawful nonconforming use (workshop was 
prohibited by the previous and existing zoning codes).  Section 90-753 Nonconforming 
structures did not apply as the structure did conform.  Section 90-754 Nonconforming 
uses, however, gave authority to continue a nonconforming use provided it was lawfully 
existing.  As stated above, the use was not lawfully existing as it was prohibited at the 
time of conversion.  Therefore, the owner has no protection from the code nor authority 
to maintain the use of a workshop, and thus the City cannot issue him a building permit 
to repair a workshop on the lot. 
 
The only legal way to issue a building permit to build a workshop on this lot is for it to 
change the use to an accessory structure.  This can only happen if it exists on the same  
“premise” with the owner’s residence.  “Premise” is defined as “a tract of land 
consisting of one platted lot or irregular tract or more than one platted lot or irregular 
tract provided such lots or tracts are under common ownership and contiguous.”   Thus,  
if the City were to vacate the alley (while maintaining utility easements for the existing 
utilities), the burned structure would then sit on the same “premises” as the residence of 
the owner on the north side of the alley.  However, while it would now be a conforming 
use, it would be a nonconforming structure as an accessory structure since the area of 
the gazebo and the burned building added together exceed 1,064 square feet or 7% of 
the lot area as regulated by paragraph (e) of Section 90-703 Accessory uses.  It appears 
from measurement tools on the GIS map that the owner may be able to remove the 
southwest porch and the gazebo and make the building conform. 
 
Vacation of a dedicated public street or alley requires Council action by ordinance with 
three readings and grants title to half of the alley width to the abutting property on each 
side at no cost.   Should the alley be vacated, we would need to now refer to Section 90-
753 Nonconforming structures.  This Section states the structure may continue as it 
exists since it is permitted (an accessory use).  Paragraph (b) of this section states any 
nonconforming structure may be repaired or rebuilt as long as it does not create 
additional nonconformity (get bigger).  Paragraph (c) of this section states that if any 
nonconforming structure is damaged or destroyed beyond 60% of its assessed value,  
then it shall not be restored unless it is made to conform.  The County Assessor has 
valued the building at $9,535.  The owner has stated that he got an insurance check for 
$12,000.  Therefore, unless the Council modifies the code by ordinance which requires 
three readings on the previous item on this agenda to remove the 60% rule, the owner 
will need to repair the structure such that it complies with the current cap on the size of 



accessory structures.  If the Council modifies the code, then the owner can repair the 
structure to its existing size. These Council actions determine the requirements for a 
building permit. 
 
Should the alley not be vacated, then the owner could sell the lot to someone else or 
repair the structure by changing the use back to something that is permitted, such as a 
dwelling.  Should the owner sell the lot to someone else, then they, too, could repair the 
building to a permitted use such as a dwelling unit, provided it met the building codes.  
At the last council meeting, the owner proposed selling the property south of the alley to 
an abutting property owner.  With that option, the damaged structure would have the 
same building permit requirements as if the alley were vacated as described in the 
paragraph above. 
 
The owner also has the option to build a workshop on his residential lot north of the 
alley.  He could build an unattached building approximately 23’ X 23’ in size or add it 
onto his current garage/carport, provided all accessory structures do not violate the 
1,064 square feet cap for accessory buildings on the lot.  Otherwise, he could connect the 
workshop to his house and it becomes part of the primary permitted structure, provided 
it meets all required setbacks.  With either option, the total area of all buildings on the 
residential lot north of the alley cannot exceed 50% of the lot area which is a restriction 
on all lots in an R District. 
 
We have sent notices of the request to vacate the alley to the other property owners on 
the block.   

 
17. Appointment of Fraternal Order of Police Labor Agreement Negotiating Committee 

 
18. Adjourn 

 
 
APPROVED AS TO FORM AND CONTENT: 
 
 
_____________________________________ 
Mayor  
 
 
_____________________________________ 
City Administrator  
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