10.

(Amended: 3/6/23)

AGENDA
CITY COUNCIL MEETING
COUNCIL CHAMBERS - CITY HALL
306 PEARL STREET
March 7, 2023

Call the Meeting to Order — 5:30 p.m.

Pledge of Allegiance

Anyone desiring to view the Open Meetings Act may do so. The document is available for public
inspection and is located on the southwest wall of the Council Chambers as well as on the City of
Wayne website.

The City Council may go into closed session to discuss certain agenda items to protect the public
interest or to prevent the needless injury to the reputation of an individual and if such individual

has not requested a public hearing.

Approval of Minutes — February 21, 2023

Approval of Claims

Library Report — Heather Headley, Library Director

Action on the Reguest of Anthony Cantrell on behalf of the Wayne High School, in
conjunction with EVERON (Electric Vehicle Energy Research of
Nebraska) to close off East 10™ Street 200’ east of Angel Avenue to
Hillside Drive on Saturday, May 6%, from 7:00 a.m. until 5:00 p.m.
for the 2023 Power Drive State Championship and to have the City
provide portable restrooms

Report/Update on the WayneAmerica Fly-In Event — May 26" — May 28" from Travis Meyer,
Chair of the Wayne Airport Authority Board

Action on the Special Designated Liquor Permit for the Wayne Airport Authority on May
25, 26, 27, and 28, 2023, for the WayneAmerica Fly-In Event —
Andrea Henderson

Action on Liquor License Manager Application of Christopher C. Sieck for Casey’s Retail
Company (Casey’s 2738)

Background: Betty has reached out to Christopher and he is unable to be at this meeting.

Resolution 2023-19:  Approving Community-Wide Blanket Construction Permit
Agreement between the City of Wayne and Black Hills Nebraska Gas,
LLC, d/b/a Black Hills Energy

Background: Black Hills would like to move forward with their bare steel replacement again
this year in Wayne. They will be focusing on Area C - southwest quadrant. A map is enclosed
with this packet showing where the new gas mains will be.



11. Ordinance 2023-1:

12. Ordinance 2023-2:

13.

14.

15.

Amending Wayne Municipal Code Title 111, Administration,

Chapter 37 Taxation, relating to sales and use tax; extending the
imposition of one and one-half percent sales and use tax upon the
same transactions within the City of Wayne upon which the State
of Nebraska is authorized to impose a tax (Third and Final

Reading)

Amending Wayne Municipal Code Title 111, Administration,

Chapter 38 Economic Development Program to describe the terms,
conditions and goals of said Economic Development Program, to
establish the duration of said economic development program; to
provide for years for collection of funds; to provide for a source of
funds; to provide for a total amount to be collected; and to repeal
conflicting ordinances and to provide for an effective date of this
ordinance (Third and Final Reading)

Action on Application for Payment No. 6 in the amount of $19,566 to OCC Builders,

LLC, for the Freedom Park Trailhead Project - Jill Brodersen, Architect

Resolution 2023-20: Approving Renewable Energy Certificate Purchase and Sale

Agreement between City of Wayne and STX Commodities, LLC

Adjourn
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E APPLICATION FOR PAYMENT
Page 1 of 1
CONSTRUCTION COMPANY
OCC BUILDERS LLC .
TO (OWNER): City of Wayne PROJECT: Freedom Park Trailhead Project

306 Pearl Street
Wayne, Nebraska 68787

CONTRACTORS PROJECT NO.:

FROM (CONTRACTQOR): OCC Builders, LLC. PERIOD THROUGH:
521 South Centennial Road APPLICATION DATE:
Wayne, Nebraska 68787 APPLICATION NO.:

22-11
February 28, 2023
February 28, 2023

6

Application is made for Payment, as shown below, in connection with the Contract. Cost Breakdown is atlached,

1. ORIGINAL CONTRACT SUM
2. NET CHANGE BY CHANGE ORDERS (see attached)
3. CONTRACT SUM TO DATE (Line 1 +/- Line 2)

4. WORK COMPLETED & STORED TO DATE (see attachment)
TOTAL WORK COMPLETED & STORED (Column G on Cost Breakdown Sheet)

372,310

0

372,310

150,763

5. RETAINAGE:
a. 10% of Completed Work (Columns D-E on Cost Breakdown Sheet) $ 15,077
b. 10% of Stored Material {Column F on Cost Breakdown Sheet) $ 0

TOTAL RETAINAGE (Total in Column | on Cost Breakdown Sheet)

6. TOTALEARNED LESS RETAINAGE (Line 4 less Line 5 total)
7. LESS PREVIOUS APPLICATIONS FOR PAYMENT
8. CURRENT PAYMENT DUE

9. BALANCE TO FINISH, PLUS RETAINAGE (Line 3 less Line 6)

15,077

116,120

19,566

236,624

The undersigned Conlractor certifies that to the bes! of the Contractor's knowledge, information, and belief the Work covered by this Application for Payment
has been completed in accordance with the Centracl Documents, that all amounis have been paid by the Contractor for Work for which previous Certificales

for Payment were issued and payments received from the Owner, and that current payment shown herein is now due.

Application for Payment is to be received by the Architecl no later than the last day of the month, and the Owner shall make payment to the Contractor no

later than the last day of the following month.

CONTRACTOR: OCC Builders LLC.

o /]’j/b A —— oae 3|2 (2022
T

Slate of: pebras ka Nebraska

County of: WY hL Wayne

Subscribed and sworn to before
me this 2™ day of Fe,bruﬂlj

: GENERAL NOTARY - State of Nebraska
l’:ﬂoiary Public: JESSICA DOBIAS
g/ ission expires My Comm. Exp. November 26, 2026
dde cD

In accordance with the Contract and this Apphcatmn for Payment, the Contractor is entitled to payment in the amount shown below.

AMOUNT CERTIFIED $

(Attach explanation if amount cerlified differs from the amount applied for.)

ARCHITECT:

By: Date:

OWNER
ARCHITECT
CONTRACTOR

This certificale is not negotiable, The AMOUNT CERTIFIED is payable only to the Contractor named herein. Issuance, payment and acceptance of payment

are without prejudice to any rights of the Owner or Contractor under this Contracl.

P.O. Box 398 - 521 South Centennial Road - Wayne, Nebraska BB787 - 402.375.2180 - Fax 402.375.3123 - www.otleconstruction.com

135686
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RESOLUTION NO. 2023-20

A RESOLUTION APPROVING RENEWABLE ENERGY CERTIFICATE
PURCHASE AND SALE AGREEMENT BETWEEN THE CITY OF WAYNE AND
STX COMMODITIES, LLC.

WHEREAS, the City of Wayne wishes to enter into a “Renewable Energy Certificate
Purchase and Sale Agreement” with STX Commodities, LLC; and

WHEREAS, pursuant to said agreement, STX Commaodities, LLC, wishes to purchase from
the City of Wayne, and the City of Wayne wishes to sell to STX Commodities, LLC, all or a portion
of the renewable energy certificates as described in the attached agreement.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of Wayne,
Nebraska, that the City shall enter into the “Renewable Energy Certificate Purchase and Sale
Agreement,” a copy of which is attached hereto and incorporated herein by reference, with STX
Commodities, LLC, and that the Mayor and/or his designee is hereby authorized to execute said
Agreement on behalf of the City of Wayne.

PASSED AND APPROVED this 7™ day of March, 2023.

THE CITY OF WAYNE, NEBRASKA,

By

Matt Eischeid, Mayor Pro Tempore

ATTEST:

City Clerk



RENEWABLE ENERGY CERTIFICATE PURCHASE AND SALE AGREEMENT
THIS AGREEMENT (hereinafter referred to as the "Agreement") is entered into by and between the

City of Wayne, Nebraska, (hereinafter referred to as "Seller") and STX Commodities, LLC.,
(hereinafter referred to as "Buyer").

TABLE OF CONTENTS

Article 1; Term of AgreemeEnt. . .. ..o
Article 2: DEfiNITIONS. ...
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Article 4. Billing:and Payment.....comwmmns oo s e
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RECITALS

Whereas, Seller has the rights to certain Renewable Energy Certificates (RECs) as further
described in this Agreement and associated with certain electric generating projects that generate
electricity using renewable resources (“Projects”) as further described in Exhibit A hereto;

Whereas, Seller wishes to sell to Buyer, and Buyer wishes to purchase, all or a portion of the
RECs described in this Agreement; and

NOW, THEREFORE, in consideration of the above recitals and the mutual promises of the
Parties set forth below, the Parties hereto and intending to be legally bound hereby, agree as
follows:

Article 1: Term of Agreement.

The term of this Agreement shall commence on the date that it is fully executed by Buyer and
Seller (“Effective Date”) and shall remain in effect until the satisfaction by Buyer and Seller of
their respective aobligations pursuant to this Agreement.

Article 2: Definitions.

As used in this Agreement, the following terms have the respective meanings set forth below.
Other capitalized terms are defined elsewhere in this Agreement.

"Agreement” means this Renewable Energy Certificate Purchase and Sale Agreement,
including all exhibits and annexes attached hereto, which are hereby incorporated as part
of this Agreement and any other documents incorporated by reference herein.

"Applicable Program" means a renewable portfolio standards program that provides a
process for recognizing, tracking, trading and/or transferring RECs, to the extent
applicable under this Agreement. For purposes of this Agreement, the Applicable
Program shall mean the Green-e Energy Program administered by the Center for

1



Resource Solutions (“CRS").

“Environmental Attributes” means any credits, benefits, emissions reductions,
environmental air quality credits, and emissions reduction credits, offsets, and
allowances, howsoever entitled, resulting from the avoidance of the emission of any gas,
chemical, or other substance deemed to be harmful to the environment, including
greenhouse gas, and attributable to the generation of electricity from identified renewable
resources, whether any of the foregoing arises pursuant to existing or future energy
generation disclosure and tracking laws and regulations, or any existing or future
certification, certification program, trading market or exchange, but specifically excluding
state and federal production tax credits, investment tax credits, incentives or grants and
any other tax credits, incentives or grants applicable to the Project(s).

“Party” or “Parties” means Buyer and Seller, individually or collectively, as applicable.
“Projects” has the meaning in the first recital hereof.

“Renewable Energy Certificate” or “REC” means all rights, title and interest in and to
the Environmental Attributes associated with the generation of one megawatt-hour
‘MWh" (equivalent to 1000 kilowatt-hours) of electric energy from renewable resources,
including the REC Reporting Rights. Where referring to RECs sold under this
Agreement, the term “RECs" shall mean the RECs described in Exhibit A that have an
approved tracking attestation on file with CRS.

“REC Reporting Rights” means the right to report to any agency, authority or other
party, including without limitation under Section 1605(b) of the Energy Policy Act of 1992,
ownership of the Environmental Attributes associated with the REC.

"Vintage" means the period in which the REC is created or is first valid for use under the
Applicable Program, as further described in Exhibit A.

Article 3: Sale and Transfer.

(a) Purchase and Sale. Seller agrees to sell and deliver, and Buyer agrees to purchase,
RECs generated by the Project(s) at the price per REC (in US dollars per MWh) stated in Exhibit
A, in the quantities specified therein, for the Vintage or reporting year stated therein. [ACES
Comment: This is an appropriate update. Recommend accepting]

(b) Delivery, Transfer. Within five (5) business days of the execution of this Agreement,
Seller shall affect delivery of the RECs specified in Section 3(a) to Buyer through a transfer of the
RECs to Buyer in accordance with the Applicable Program using the North American Renewables
Registry (“NAR"), whereupon Seller's right, title to and interest in such RECs shall be vested in
Buyer.

(c) Limited Warranty. Seller hereby represents and warrants to Buyer that at the time of the
execution of this Agreement and subsequently upon delivery and transfer of the RECs to Buyer,
(i) Seller has good title to the RECs free and clear of any liens or other encumbrances or title
defects known to Seller, and (ii) all RECs sold hereunder will be recognized and valid under the
Applicable Program for the applicable Vintage or reporting year., THE FOREGOING
REPRESENTATION AND WARRANTY IS EXCLUSIVE, AND SELLER MAKES NO OTHER
WRITTEN OR ORAL REPRESENTATION OR WARRANTY OF ANY KIND, EITHER EXPRESS
OR IMPLIED, WITH RESPECT TO THE RECS TRANSFERRED, WHETHER AS TO
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR ANY OTHER MATTER.
Seller makes no written or oral representation or warranty, either express or implied, regarding
the current or future value or recognition of any Environmental Attributes or their characterization
or treatment under any renewable energy portfolio standard or registration or trading program




respecting attributes associated with renewable energy resources, whether pursuant to applicable
law or otherwise, except as expressly provided herein. [ACES Comment: This is an appropriate
update. Recommend accepting]

(d) Cooperation: Restricted Actions. Seller and Buyer shall cooperate fully to comply with
any and all regulatory obligations relating to delivery and transfer to Buyer of the RECs including
with respect to the recordation and prompt completion of such transfer, as required by the
Applicable Program. Upon a notification pursuant to the Applicable Program from the
administrator thereof that the transfer of the RECs contemplated by this Agreement will not be
recorded due to deficiency in the delivery or documentation, the Parties shall promptly confer and
cooperate in taking all reasonable actions necessary to cure any defects in the proposed transfer,
so that the transfer can be recorded as soon as practicable. Neither Party shall take, nor be
required to take, any action in connection with the sale and transfer of RECs that would cause a
violation of applicable law or that contravenes any applicable standards of the Applicable
Program.

Article 4: Billing and Payment.

Buyer shall make payment in full within five (5) business days of Delivery for the total quantity of
RECs in Exhibit A at the unit price specified therein. Payment shall be made in immediately
available funds by wire transfer to the account specified in Seller's invoice at a US bank. Any
overdue payments shall accrue interest at the rate of prime plus two percent (2%) until paid.
[ACES Comment: To Credit. Do you have any thoughts on whether this should be pushed back
on being deleted?] [ACES Credit: Defer to City of Wayne, but | do not see the 3% difference as a
material issue based on the dollar amount of the transaction.] [Per ACES Credit comment,
recommend accepting.]

Invoices to Buyer shall be emailed to: backoffice.nyc@stxgroup.com [ACES Comment:
STX is updating Invoices email. Recommend accepting.]
Article 5: Events of Default; Remedies.

(a) Event of Default. "Event of Default” shall mean, with respect to a Party (the “Affected
Party"):

(i) the failure by the Affected Party to make, when due, any payment required under
this Agreement or to deliver, when due, the total Quantity of RECs to be delivered, if such
failure is not remedied within five (5) business days after written notice of such failure is
given to the Affected Party; [ACES Comment: STX is specifically listing the failure of a
party to deliver the RECs with the similar failure to make payment event of default. In the
BREC's standard language, this would be covered by the failure to perform any covenant
or agreement event of default below in part (iii), also with a five business day cure period.
Since the cure periods are the same, this does not change BREC's normal intent.
Recommend accepting.]

(ii) any representation or warranty made by the Affected Party in this Agreement
shall prove to have been false or misleading in any material respect when made and
such Party does not cure the underlying facts so as to make such representation and
warranty correct and not misleading within five (5) business days of written notice from
the other Party;

(iii) the failure by the Affected Party to perform any covenant or agreement set forth
in this Agreement other than the failure to make any payment required under this
Agreement, and such failure is not cured within five (5) business days after written notice
thereof to the Affected Party; or



(iv) the Affected Party shall:

(a) make an assignment or any general arrangement for the benefit of
creditors,
(b) file a petition or otherwise commence, authorize or acquiesce in the

commencement of a proceeding or cause under any bankruptcy or similar law for
the protection of creditors, or have such petition filed against it and such
proceeding remains stayed for thirty (30) days,

(c) otherwise become bankrupt or insolvent (however evidenced), or
(d) be unable to pay its debts as they fall due.

(b) Remedies. If an Event of Default occurs with respect to either Party at any time during
the term of this Agreement, the non-defaulting Party may, at its option, (i) terminate this
Agreement pursuant to Article 6, (ii) obtain damages from the defaulting Party (including in the
case of a Buyer Event of Default, the amounts due but unpaid by Buyer, and in the case of a
Seller Event of Default, any payments made by Buyer for which Seller is obligated to but has
failed to deliver RECs to Buyer), subject to Section 5(c) below, (iii) withhold any payments due in
respect of this Agreement fo the extent of its damages pursuant to clause (ii), or (iv) exercise
such other remedies as may be available at law or in equity or as otherwise provided in this
Agreement. Each Party shall use commercially reasonable efforts to mitigate any damages it

may incur under this Agreement as a result of an Event of Default.

(c) Liability Upon Termination.

(i) Buyer's Liability Upon Termination. If an Event of Default occurs with respect to
Buyer, and Seller elects to terminate this Agreement, then notwithstanding termination
hereof, Buyer shall be obligated to pay Seller termination damages equal to the sum of (i)
the amount due and payable by Buyer for any RECs delivered by Seller to Buyer, if any,
plus (i) the positive difference, if any, of (a) the aggregate amount payable under this
Agreement for the RECs remaining to be delivered by Seller under this Agreement, plus
Seller’'s costs incurred as the direct result of Buyer's breach, reduced by (b) the
aggregate amount payable for the same number of RECs at the Deemed Market Price
(as defined below), calculated as of the date of termination. The Deemed Market Price
shall be determined based upon the average of prices for RECs having the same or
equivalent characteristics to the RECs described in this Agreement quoted by three
independent third party brokerage services reasonably selected by Seller. [ACES
Comment: STX is removing the option of the Seller to pick either two or three quotes,
and making it a set three instead. Pending no objection from BREC, recommend
accepting.]

(ii) Seller’'s Liability Upon Termination. In the event Seller causes or suffers an
Event of Default and Buyer elects to terminate this Agreement or receive damages, then
notwithstanding termination hereof, Seller shall be obligated to pay Buyer termination
damages equal to the positive difference, if any, of (i) of the aggregate amount payable
for the number of RECs remaining to be delivered by Seller under this Agreement, based
on the Deemed Market Price (as defined below), plus Buyer's costs incurred as a direct
result of Seller's breach, reduced by (ii) the aggregate amount Buyer would have had to
pay Seller under the Agreement for the same number of RECs, calculated as of the date
of termination. The Deemed Market Price shall be determined based upon the average
of prices for RECs having the same or equivalent characteristics to the RECs described
in this Agreement quoted by three independent third party brokerage services reasonably
selected by Buyer. [ACES Comment: STX is removing the option of the Buyer to pick
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either two or three quotes, and making it a set three instead. Pending no objection from
BREC, recommend accepting.]

(d) Setoff. If the Agreement is terminated, the non-defaulting Party may, at its election, set
off any or all amounts that the defaulting Party owes to it under this Agreement against any or all
amounts which it owes to the defaulting Party under this Agreement.

(e) Payment of Damages. Any termination damages due hereunder shall be paid by the
close of business within five (5) business days following the defaulting Party's receipt of the non-
defaulting Party’s written termination notice setting forth the termination payment due.

(f) No Penalty; Limitation of Liability. THE PARTIES AGREE THAT THE EXPRESS
REMEDIES AND MEASURES OF DAMAGES PROVIDED HEREIN SATISFY THE ESSENTIAL
PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS
REMEDY OR MEASURE OF DAMAGE IS PROVIDED, SUCH REMEDY OR MEASURE SHALL
BE THE SOLE AND EXCLUSIVE REMEDY. IF NO REMEDY OR MEASURE OF DAMAGE IS
EXPRESSLY PROVIDED, THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT
ACTUAL DAMAGES ONLY AS THE SOLE AND EXCLUSIVE REMEDY. EXCEPT AS
OTHERWISE SPECIFICALLY SET FORTH IN THIS AGREEMENT, THE PARTIES AGREE
THAT NO PARTY SHALL BE REQUIRED TO PAY OR BE LIABLE FOR SPECIAL,
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY, OR INDIRECT DAMAGES, LOST
PROFIT OR BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT, CONTRACT
OR OTHERWISE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER
ARE DEEMED LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE
REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A
REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Article 6: Termination.

If an Event of Default occurs with respect to either Party at any time during the term of this
Agreement, the non-defaulting Party has the right, but not the obligation to terminate this
agreement upon five (5) business days' written notice to the Affected Party. Upon the occurrence
of any Event of Default listed in clause (iv) of the definition of “Event of Default” above as it may
apply to any Party, the non-defaulting Party shall have the right to terminate this Agreement
immediately. Termination notwithstanding, any remedies owed under this Agreement shall remain
in effect and shall be immediately due and payable.

Article 7: Indemnification and Limitation of Liability.

(a) Indemnification. Each Party, to the extent permitted by law, shall indemnify, defend and
hold harmless the other Party, its affiliated companies, and all of their directors, officers,
employees, agents and representatives from and against all claims, liabilities, damages, losses or
expenses to the extent arising out of any negligence, willful misconduct, breach of contract or
violation of law of the indemnifying Party, its employees, agents, subcontractors, or assigns in the
performance of services under the Agreement. In the event the Parties are jointly at fault, each
Party shall indemnify the other in proportion to its relative fault. The claims, liabilities, damages,
losses or expenses covered hereunder include, but are not limited to, settlements, judgments,
court costs, attorneys' fees and other litigation expenses, fines, and penalties arising out of actual
or alleged (a) injury to or death of any person, including employees of Buyer or Seller, (b) loss of
or damage to property, including property of Buyer or Seller, or (c) breach of contract.

(b) Limitation of Liability. EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT,
SELLER EXPRESSLY DISCLAIMS ANY REPRESENTATIONS OR WARRANTIES
CONCERNING THE SUBJECT MATTER OF THIS AGREEMENT, WHETHER WRITTEN OR
ORAL, AND WHETHER EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, ANY




REPRESENTATION OR WARRANTY WITH RESPECT TO MERCHANTABILITY OR FITNESS
FOR ANY PARTICULAR PURPOSE. [ACES Comment: Recommend pushing back and
explaining to STX that we include this language to make it clear all reps and warranties related to
the Environmental Attributes are already expressly provided herein and we do not agree to make
additional reps outside of this agreement.]

Article 8: Relationship of the Parties.

The relationship of the Parties under this Agreement is that of independent contractors. This
Agreement is not intended to create and shall not be deemed to create a partnership, joint
venture or any other form of joint enterprise between the Parties. Each Party shall be solely
responsible for bearing its own costs associated with the transactions in this Agreement.

Article 9: Taxes.

Seller will be responsible for any taxes imposed on the creation, ownership or transfer of RECs
under this Agreement up to and including the time and place of delivery. Buyer will be
responsible for any taxes imposed on the receipt or ownership of RECs at or after the time and
place of delivery.

Article 10: Notices.

All notices, demands, requests, certificates or other communications required or permitted under
this Agreement shall be in writing and shall be delivered by hand, or sent by overnight express
mail or nationally recognized overnight courier service, certified or registered United States mail
(postage prepaid, return receipt requested), addressed as follows: [ACES Comment: STX is
proposing removing fax as a notice delivery option. Recommend accepting.]

If to Seller:

City of Wayne

Attn: Wes Blecke

City Administrator

306 Pearl Street

Wayne NE 68787

Phone: 402 375-1733

Email: wblecke@cityofwayne.org

If to Buyer:

STX Commodities, LLC

Attn: Shane Mulqueen

11 Times Square, 31%t Floor

New York, NY 10036

Phone: 212-597-9437

Email: Shane.mulqueen@stxgroup.com

or to such other person at such other address as a Party may designate by like notice to the other
Party. Unless otherwise provided herein, all notices hereunder shall be deemed to have been
given when personally delivered, or three (3) business days after deposit in the mail [ACES
Comment: STX is proposing removing fax as a notice delivery option. Recommend accepting.]
Article 11: Miscellaneous.

(a) Representations and Warranties. Each Party represents and warrants to the other Party




that (i) it is duly organized or registered, as applicable, validly existing and in good standing under
the laws of the jurisdiction of its formation; (ii) it has all authorizations, licenses and consents
necessary for it to legally perform its obligations under this Agreement; (iii) the execution, delivery
and performance of this Agreement are within its powers, have been duly authorized by all
necessary action and do not violate any of its governing documents, any contracts to which it is a
party or any law, rule, regulation, order or the like applicable to it; (iv) this Agreement and every
other document executed and delivered in accordance with this Agreement constitutes its legally
valid and binding obligation enforceable against it in accordance with its terms, subject to any
equitable defenses; (v) it is not bankrupt and there are no proceedings pending or being
contemplated by it or, to its knowledge, threatened against it which would result in it being or
becoming bankrupt; (vi) there is not pending nor, to its knowledge, threatened against it or any of
its affiliates any legal proceedings that could materially adversely affect its ability to perform its
obligations under this Agreement; (vii) no Event of Default, or any event that with the passage of
time would constitute an Event of Default, with respect to it has occurred and is continuing and no
such event or circumstance would occur as a result of its entering into or performing its
obligations under this Agreement. Seller represents and warrants to Buyer that (i) Seller has good
and marketable title to such RECs; (ii) all right, title and interest in and to such RECs are free and
clear of any liens, taxes, claims, security interests or other encumbrances; and (iii} each REC
meets the specifications set forth in this Agreement. [ACES Comment: The representations
above are true statements and is similar to what Seller is already representing in Section 3(c)
above. Recommend accepting.]

(b) Governing Law. THIS AGREEMENT AND THE RIGHTS AND DUTIES OF THE
PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND
PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK
WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW.

(c) Entire Agreement. This Agreement constitutes the entire agreement between the Parties
relating to the subject matter hereof and supersedes all prior agreements, understandings,
negotiations, whether oral or written, of the Parties.

(d) Amendments. Except to the extent herein provided, no amendment, supplement,
modification, termination or waiver of this Agreement shall be enforceable unless executed in
writing by the Party to be bound thereby.

(e) Assignment. This Agreement is binding on any successors and assigns of the Parties.
Neither Party may otherwise transfer or assign this Agreement, in whole or in part, without the
other Party’s written consent. [ACES Comment: Recommend to ask why STX removed the
language above.]

(f) Non-Waiver; No Partnership or Third Party Beneficiaries. No waiver by any Party of any
of its rights with respect to the other Party or with respect to this Agreement or any matter or
default arising in connection with this Agreement, shall be construed as a waiver of any other
right, matter or default. Any waiver shall be in writing signed by the waiving Party. Neither Party
shall be deemed to be the employee, agent or contractor of any other Party under or in
connection with this Agreement nor shall this Agreement be deemed to create a joint venture or
partnership between the Parties. This Agreement is made and entered into for the sole benefit of
the Parties, and their permitted successors and assigns, and no other Person shall be a direct or
indirect legal beneficiary of, have any rights under, or have any direct or indirect cause of action
or claim in connection with this Agreement.

(g9) Confidential Information. It may be necessary for each Party to provide the other Party
information necessary to permit performance of their respective obligations hereunder. The
Parties agree that all information including cost estimates, financial and other information provided by
the other Party, which is clearly marked as being confidential information, will be held in strict
confidence, and upon the expiration or earlier termination of this Agreement, the Parties and their




respective officers, employees, agents, advisors, members and representatives will continue to hold
such information in confidence. The Parties’ obligation to treat such information confidential shall
terminate at the expiration of two (2) years from the termination of this Agreement. Nothing in this
Agreement shall limit either Party's use or disclosure of information which: (i) is now generally known
or available on an unrestricted basis to the public or becomes so known or available on an
unrestricted basis through no fault of the receiving Party; (i) is already in the receiving Party's
possession without restriction as to its use or disclosure prior to its receipt from the disclosing Party;
(iii) is acquired by the receiving Party on an unrestricted basis from any third party, provided that the
receiving party does not know or have reason to know, or is not informed subsequent to disclosure
by such third party and prior to disclosure by the disclosing Party, that such information was acquired
under an obligation of confidentiality; or (iv) information that was developed by or for the receiving
Party independently of and without reference to the information of the disclosing Party. [ACES
Comment: STX is correcting a grammatical error. Recommend accepting.]

(h) Severability. In the event that any provision of this Agreement shall be found to be void
or unenforceable, such findings shall not be construed to render any other provision of this
Agreement either void or unenforceable, and all other provisions shall remain in full force and
effect unless the provisions which are void or unenforceable shall substantially affect the rights or
obligations granted to or undertaken by either Party.

[signature page follows]



IN WITNESS WHEREOQOF, each of the Parties hereto acknowledges that it has read the terms and
conditions contained herein, understands and agrees to the same and agrees to be bound
thereby and has caused this Agreement to be executed in duplicate originals by its duly
authorized representative on the respective dates entered below.

City of Wayne, NE
("SELLER")

By:
(Signature)

Matt Eischeid, Mayor Pro Tempore
(Name typed or printed)

March 7, 2023
Date:

STX Commodities, LLC
(“BUYER")

By:
(Signature)

(Name typed or printed)

Date:



Delivery and Quantity

REC Product Description

Exhibit A

Delivery Date | Quantity Price Vintage Resource | Project
(MWh) ($/MWh)

Per Section 6,304 $2.20 FH 22 NE Sited Seller’s choice

3(b) Wind of CRS listed
facilities

Per Section 2,295 $2.80 BH 22 NE Sited Seller’s choice

3(b) Wind of CRS listed
facilities
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